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No. 10,886 

QUESTION PRESENTED 


The question is whether, in a trial upon an indictment 
for second degree murder, the Court sufficiently and ex¬ 
plicitly instructed the jury as to the weight and cpnsid- 
eration they were to give to evidence produced and argued 
in the case, pertaining to previous arrests of the appel¬ 
lant; and whether the failure of the Court to give proper 
instructions as to previous arrests of appellant deprived 
him of substantial rights and of a fair trial. 
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No. 10,886 


Robert F. McCall, Appellant 
vs. 

United States of America, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF ON BEHALF OF APPELLANT 


JURISDICTIONAL STATEMENT 

This appeal is taken from judgment of the United 
States District Court for the District of Columbia sen¬ 
tencing appellant to prison for a term of seven to twenty 
five years after conviction. Appellant was indicted and 
tried on one count of second degree murder charging 
that he killed Frank Fenwick by striking, beating, stanjip- 
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ing and kicking with his feet. He was sentenced Decem¬ 
ber 1st, 1950, and notice of appeal was filed December 
7th, 1950, and the record of appeal was filed in this Court 
on January 9th, 1951. 

STATEMENT OF THE CASE 

Appellant was tried in the Court below on the charge 
of second degree murder; the charge being that on April 
29th, 1950, the appellant, with malice of forethought, mur¬ 
dered Frank Fenwick by means of striking, beating, 
stamping and kicking with his feet. No weapon w^as in¬ 
volved. 

The evidence showed that in the late afternoon of April 
29th, 1950, at the home of Samuel Thomas, 224 Parker 
Street, Northeast in the District of Columbia, a number 
of men were gathered and there was some drinking and 
playing with cards and dice. Testimony showed that ap¬ 
pellant and decedent had known each other for many 
years and there had been no previous trouble between 
them; testimony also showed that the deceased was the 
father of a child born out of wedlock to appellant’s moth¬ 
er, some thirty seven years before and known as Joseph 
Fenwick. Deceased had a bottle of wine and appellant 
asked him for a drink therefrom, and deceased said to 
appellant, in effect, that he would not give bim a drink 
and for appellant to give this (deceased pointing to or 
placing his hand on his own privates) to his mother. 
Appellant remonstrated wdth deceased about such a re¬ 
mark and gesture concerning his mother and the deceased 
called his mother “a bitch” several times. There was a 
passage of blows, the prosecution contending that appel¬ 
lant struck first and appellant contended that the de¬ 
ceased struck him first and he defended himself. At any 
event as a result of a blow by appellant the deceased 
fell backward and struck the back of his head against a 
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stair step in the room. All the testimony showed; that 
the deceased was very drunk. Prosecution testimony then 
showed that appellant kicked and stamped decedent after 
he fell and appellant admitted, that being in a frenizy as 
the result of the remarks and gesture the deceased had 
made about his mother, he kicked the decedent after 
knocking him down. The decedent died shortly after¬ 
wards in Casualty Hospital. Appellant left the house, 
contending that he did not know the severity of dece¬ 
dent’s injuries. This affair took place on a Saturday 
afternoon and on Sunday morning, as soon as appellant 
learned of decedent’s death, he got in touch with his at¬ 
torney, who in turn communicated with the police depart¬ 
ment and on Monday morning appellant surrendered him¬ 
self to the Homicide Squad at police headquarters, and 
made a voluntary statement. He was later admitted to 
a bond of $2,500.00, and on which he was at the tiihe of 
his trial. 

Appellant was convicted of second degree murdeil and 
was sentenced to a term of from seven to twenty! five 
years and he is now incarcerated. 

STATEMENT OF POINT 

One point is involved in this appeal. 

On his direct examination the appellant stated he! had 
been arrested one time, and on cross examination, the 
prosecutor, reading from a paper held in his hand and 
apparently furnished him by the Police Department as 
the record of appellant, questioned the appellant there¬ 
from in the presence of the jury about certain previous 
arrests involving charges of violence and later argued 
these arrests before the jury; and while the Court, ijn its 
instructions to the jury, stated that this evidence <^ame 
into the case to contradict the appellant, nevertheless the 
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Court should have gone further and should have defi¬ 
nitely and explicitly instructed the jury that they were 
not otherwise to consider these arrests, and that previous 
arrests of appellant could not and should not be consid¬ 
ered by them as in any way bearing on the guilt of the 
defendant in the trial of the particular case before them. 

SUMMARY OF ARGUMENT 

The Court failed to instruct the jury that they could 
and should consider the evidence of previous arrests of 
appellant only for the purpose of contradicting him and 
that the Court should have stated to the jury explicitly 
and in detail that they could not consider any previous 
arrests of appellant otherwise than for purposes of credi¬ 
bility and contradiction and that evidence of previous 
arrests in no way tended to prove guilt in the case on 
trial. 


ARGUMENT 

In the trial of this case, on direct examination, the ap¬ 
pellant stated that he had been arrested one time and the 
prosecutor, on cross examination, reading from a paper 
he held in his hand and apparently the arrest record of 
the appellant, brought out before the jury that the ap¬ 
pellant had been arrested four times, once for disorderly 
conduct and three arrests on charges involving violence. 
(J. A. 8A-9A). These arrests the appellant admitted. All 
arrests were in the District of Columbia and in no case 
was the appellant indicted or tried and no convictions 
stood against him. The prosecutor in his cross examina¬ 
tion of appellant (J. A. 9A) brought out in detail all 
these arrests, charges involving assault with a gun, a 
pipe and a bottle. In his summation to the jury the pros¬ 
ecutor (J. A. 10A) again and in detail brought before the 
jury these arrests of appellant on charges involving vio- 
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lence. The prosecutor apparently did this for the pur¬ 
pose of contradicting the appellant, but there is no (jpes- 
tion that it was his primary desire to impress uporj the 
minds of the jury the fact that the appellant had had 
previous charges against him involving crimes of vio¬ 
lence and there is no question but that the jury went into 
its deliberation with this well impressed upon their minds. 

This case went to the jury under these circumstances. 
On trial for a crime involving violence, and evidence 
brought before the jury and argument had that appellant 
had three previous arrests on charges involving violence, 
with this evidence before the jury, the Court gives no 
instructions whatsoever to guide the jury as to the bon- 
sideration they were to give to the previous arrest^ of 
the appellant insofar as the commission of the crime for 
which he was being tried was concerned. 

Set out below is the entire instruction that the Ct>urt 
gave to the jury concerning the evidence of appellant’s 
prior arrests. (J. A. 12A). 

“Now, of course, ladies and gentlemen of the jury, 
the question arose about arrests. Ordinarily that 
question is not asked, because you cannot ask a man 
about an arrest. The only way in which the Gov¬ 
ernment can attack or, one of the ways, I should say, 
in which the Government may attack the credibility 
of any witness is to inquire about a conviction, so 
that in this case when the questions about the ar¬ 
rests were asked, the only reason the District [At¬ 
torney was allowed to cross-examine him on it \bas 
because of the answer he gave that he had only bben 
arrested once.” 

This is all the Court had to say on the subject of ap¬ 
pellant’s previous arrests and it is submitted that it was 
not enough to guide the jury in the particular phase of 
the law involved and was not enough to insure to appel¬ 
lant herein a fair trial and to protect his substantial 
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rights. Under this instruction the jury could well have 
reasoned, and doubtless did, that the appellant was a man 
of violence, as he had been involved in charges of vio¬ 
lence before. 

In the case of Kinnard v. United States, 68 D. C. App., 
250 (96 F. 2d 522) this Court said: 

“As to some essential questions of law, it is the 
duty of the trial court to instruct the jury, whether 
requested to do so or not. As to other questions 
there is no such duty and failure to instruct—in the 
absence of a request therefor—does not constitute 
error. ’ ’ 

“In a criminal case a Court should instruct on all 
essential questions of law involved in the case 
whether requested or nor.” Citing cases. 

The above is cited as generally stating the law in¬ 
volved in this case. In the Kinnard case the matter on 
which the Court failed to instruct the jury was character 
testimony. In the present case more vital and essential 
elements are involved. The appellant, on trial for a 
crime of violence, evidence comes into the case of three 
previous arrests for violence, the Court below left the 
jury high and dry and uninstructed on a very vital point 
of law. Counsel for appellant, in his argument to the 
jury (J. A. 11a) tried to tell the jury, perhaps poorly, 
what consideration they could give to the arrest evidence 
before them. It is the duty of the Court, and to the 
Court only the jury looks for its instructions of the 
law, and pays little or no attention to attempts of a trial 
attorney to tell them the law. The attempt of his coun¬ 
sel to explain the law to the jury did not substitute for 
the duty of the Court to instruct the jury on all essen¬ 
tial elements of the law in the case. 

This Court, speaking through Mr. Justice Vinson, 
when an Associate Justice thereof, said in Williams v. 
United States, 76 D. C. App. 301 (131 F. 2d 131) with 
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regard to the duty of a trial judge to instruct the jury 
on the law: 

“It is almost, if not, as important to a defendant 
to have a jury instructed on the law applicabje to 
his particular case by the judge, who lmows| the 
law, as to have a jury of his peers. The latter is 
supposed to safeguard our institution of fair trial 
by insuring impartiality. But of what value is an 
open mind, if it does not know, with clear delineation, 
the issue upon which it is to pass judgment.” 

And in the case of Miller v. United States, 120 Fed. 2d, 
968, the Court said: 

“The bars which guard the right to a fair trial, 
such as is guaranteed by our Constitution; include 
court procedure, rules of evidence and proper in¬ 
structions to the jury. These bars must not be low¬ 
ered.” 

It w^as imperative on the Court below in order to give 
the appellant when on trial there a fair trial, and to 
protect his rights on a vital and essential point in the 
case, to fully, carefully and in detail instruct the Jury 
as to what consideration, and only what consideration, 
they could legally give to the evidence of previous arrests 
when they weighed appellant’s guilt on the charge for 
which he was on trial before them. The failure of the 
Court so to do was fatal error. 

This could well have been a manslaughter verdict ^nd 
the failure of the trial judge to properly instruct the 
jury, possibly, even probably, had an effect on the de¬ 
gree of their verdict. There was testimony by witnesses 
for the Government as well as the appellant that the 
decedent had made obscene remarks and gestures abput 
appellant’s mother and that appellant was in a frenzy 
by reason thereof. In this case, at about the end of the 
prosecution’s case, and before the arrest record of Ap¬ 
pellant got into the case, the Court, of its own volitibn, 
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(J. A. 6A-7A) called counsel to the bench and sug¬ 
gested a plea of manslaughter. It is possible that the 
jury could have felt, as did the Court, that this was a 
manslaughter case. However, when the case got to the 
jury, with evidence before them of three previous arrests 
of appellant involving charges of violence, a gun, a pipe 
and a bottle and with a skimpy instruction from the 
Court as to the consideration they could give under 
the law to such evidence of arrests, the jury could not 
help but weigh this evidence to show that appellant must 
be a man of violence. How else could a jury of laymen, 
without instructions from the Court on the point, consider 
previous arrests on charges of violence, but as showing 
the defendant to be a man of violence. Yet this is just 
what the law does not allow a jury to do. Even many 
previous convictions, let alone arrests, cannot be used or 
considered, to show or even to tend to show, that a man 
is guilty of a crime. 

It is conceded that no request was made of the trial 
judge to instruct on this particular phase of the case; 
however the position is taken herein that it is mandatory 
on a trial judge, even without a request, to properly in¬ 
struct and guide the jury as to the law in any case that 
is tried before him. 

On this point this Court has also spoken. In the case 
of McAfee v. U. S., 70 D. C. App. 142 (105 Fed. 2d 21) 
this Court said: 

“If a plain error is committed in a matter vital to 
the defendant in a criminal case, the appellate Court 
is at liberty to notice and correct it, even though.it 
has not been brought to the attention of the trial 
court or the appellate Court in the usual manner .’ 9 
Citing cases. 

Also in the Miller case, 120 Fed. 2d 968, the Court 
said: 
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“Where life and liberty is involved, an appellate 
Court may notice and correct a serious error plainly 
prejudicial, even though it was not called to the 
attention of the trial court or even where the brror 
was not preserved for review by proper objection, 
exception or assignment.’’ 


The Court below by its failure to instruct the jury 
on the consideration that they could give to the evidence 
before them of defendant’s previous arrests deprived the 
appellant herein of a proper instruction on a vital point 
of law in the trial of the case, and he was deprived there¬ 
by of substantial rights and a fair trial. 

CONCLUSION 


It is respectfully submitted that due to the 
the Court below in failing to instruct the jury 
this case should be reversed. 

David L. Riordan, 
Woodward Building, 
Attorney for Appellant 


error of 
properly 
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Uttifrh States Qlmtrt of Appeals 

Fob the Distbict of Columbia Cibcuit 

No. 10,886 

Robert F. McCall, Appellant, 

V8. 

United States of America, Appellee. 

Appeal from the United States District Court 
for the District of Columbia 

JOINT APPENDIX 
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Filed Dec 8 1950 Joseph W. Stewart, Clerk 

Statement of Docket Entries 
DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia Division 
UNITED STATES OF AMERICA 

v. 

ROBERT F. McCALL 
Criminal No. 846-50 
No. 10,886 

1. Indictment for Second Degree Murder. 

Filed June 5, 1950 

2. Arraignment June 9,1950. 

3. Plea to indictment Not Guilty June 9,1950. 

• • • • 

5. Trial by jury, October 17,1950. 

6. Verdict of finding of guilt Guilty as indicted Octo¬ 
ber 18,1950. 

7. Judgment—(with terms of sentence) Seven (7) 
years to Twenty-five (25) years. Entered December 1, 
1950. Curran. 

8. Notice of appeal filed December 7,1950. 

Dated December 8,1950. 

Attest Harry M. Hull, Clerk. 
Bv: /s/ Helen M. McIntosh, 

Helen M. McIntosh, 

SEAL Deputy Clerk. 

158 Filed in Open Court Jun 5 1950 

Harry M. Hull, Clerk 


The Grand Jury charges: 

On or about April 29, 1950, within the District of Co¬ 
lumbia, Robert F. McCall with malice aforethought, mur- 
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dered Frank Fenwick by means of striking and beating 
and stamping and kicking with his feet. 

* • # • 

162 Filed Oct 18 1950 Harry M. Hall, Clerk 

# * * • 

On this 18th day of October, 1950, came again the par¬ 
ties aforesaid, in manner as aforesaid, and the same jury 
as aforesaid in this cause, the hearing of which was 
respited yesterday whereupon the said jury upon their 
oath say that the defendant is guilty as indicted. 

The defendant is committed to the District of Colombia 
Jail. 

By direction of 

Edward M. Curran 

Presiding Judge 
Criminal Court #Foi|ir 

• * • • 

165 Filed Dec 5 1950 Harry M. Hull, Clerk 

• • • * 

On this 1st day of December, 1950 came the attqrney 
for the government and the defendant appeared in person 
and by counsel, David Riordan, Esquire. 

IT IS ADJUDGED that the defendant has been con¬ 
victed upon his plea of not guilty and a verdict of guilty 
of the offense of Second Degree Murder as charged and 
the court having asked the defendant whether he has any¬ 
thing to say why judgment should not be pronounced* and 
no sufficient cause to the contrary being shown or ap¬ 
pearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as 
charged and convicted. 

IT IS ADJUDGED that the defendant is hereby com¬ 
mitted to the custody of the Attorney General or his; au¬ 
thorized representative for imprisonment for a period of 
Seven (7) years to Twenty-five (25) years. 
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• • • • 

166 Filed Dec 7 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Name and address of appellant—Robert F. McCall, 
1116 Congress St. N. E. and now at Washington Asylum 
& Jail, 19th & C Sts., S. E. Washington, D. C. 

Name and address of appellant’s attorney—David L. 
Riordan, 1034 Woodward Building, Washington, D. C. 
Offense—Second Degree Murder. 

Concise statement of judgment or order, giving date, 
and any sentence—Defendant was convicted of Second 
Degree Murder and on December 1st. 1950 he was sen¬ 
tenced to serve from 7 to 25 years on said conviction. 

Name of institution where now confined, if not on bail— 
Washington Asvlum & Jail, 19th & C Sts., S. E., Wash. 
D. C. 

I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit from the above-stated judgment. 

Date December 7th, 1950. 

/s/ David L. Riordan 

Attorney for Appellant. 
David L. Riordan, Woodward Bldg. 

• • • • 

1 Washington, D. C., 

Tuesday, October 17, 1950. 

The above-entitled cause came on for trial before the 
Honorable Edward G. Curran, District Judge, and a 
Jury, at ten o’clock a. m. 

• • • • 


35 Melvin P. Lee, 

a witness called by and on behalf of the Govern¬ 
ment, being first duly sworn, was examined and testified 
as follows: 





Direct Examination 


• • • • 

37 Q McCall asked him what? A “Give me a 
drink out of that old bottle’’—just like that. So 
Fenwick, he is there—he says, “I will give it to your 
mother,” just like that. That is what started the (whole 
thing. 

Q All right, what happened after that? A Well, 
Fenwick, he went on out in the backyard to the toilet. 
By he making that remark about Robert’s mother, I 
guess that kind of got the boy kind of angry. He says, 
“I don’t like what he say.” 

Q What did he say? A “I ought to bust that son- 
of-a-gun in the mouth”; that is all, just like that. I says, 
“Forget about it.” 

• • • • 

39 THE WITNESS: Yes, sir. He said, “'Well, I 
just come out of jail, anyhow.” 

BY MR. McKINLEY: 

Q Who said that? A Robert say he just got; out, 
anyhow. So he says, “I just got out, anyhow. The next 
time I go to jail, I am going to kill myself, the son-of-a- 
bitch.” Just like that. Excuse the expression. 

THE MARSHAL: The juror says he can’t hear him. 

THE COURT: Will you keep your voice up so fhese 
people can hear you? 

BY MR. McKINLEY: 

Q What did Robert say? A Well, when Fenwick came 
back in from the backyard, Rob says, “I don’t like what 
he said,” just like that. He says, “I don’t like what you 
say about my mother.” Can you all hear me now? I 
says, “Oh, boys, forget about it,” just like that. I say, 
“You all kid all the time. There ain’t nothing to it,” 
just like that. So he says, “Oh, no. I just got out, any¬ 
how. The next time I go to jail, I am going to kill my¬ 
self, the son-of-a-bitch,” just like that. 
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THE COURT: Going to kill whom? 

THE WITNESS: Excuse me for such an expression. 
THE COURT: Kill whom? 

THE WITNESS. He will kill himself somebody. 
40 THE COURT: Kill himself? 

THE WITNESS: Kill, hisself, the son-of-a- 
bee. So we didn’t pay no attention to it. So Fenwick 
went out from the kitchen in the dining-room, so Robert, 
he busts on by me. So I says, ‘‘Oh, forget about it, 
boy,” just like that. So I didn’t pay any attention. I 
didn’t know nothing was going to happen, nothing like 
that. I says, “You all kid all the time.” The next thing 
I know, I heard something fell, and Sam, he hollers out, 
“Lee, John,” he say, “come here. Robert here is stomp¬ 
ing onto Book,” just like that. So I run in there. Book, 
he was laying on the floor, and Rob, he was standing on 
top of him. 

• • # • 

67 MR. McKINLEY: If the Court please, the Gov¬ 
ernment tenders to defense counsel the remaining 

two witnesses, Robert Rickenbacker and the little girl, 
Mary Corrine Thomas; and with that, the Government 
rests. 

• • • • 

68 THE COURT: Will counsel come to the bench. 
(Whereupon, counsel approached the bench, and 

the following proceedings were had out of the hearing of 
the jury:) 

THE COURT: Don’t you think you want to take a 
plea of manslaughter? 

MR. RIORDAN: I don’t think that jury is going to 
convict this man. I am going to prove by Rickenbacker 
that he called his mother a bitch. 

THE COURT: Suppose he did ? The man is dead, 
isn’t he? 

MR. RIORDAN: True enough, but this man hit him 
first. 


THE COURT: Well, you do what you think you 
should. 

MR. RIORDAN: I appreciate your suggestion, Your 
Honor, but I think, of course, like everything else, Jif he 
has not to go to jail, I would rather see him go for a 
short while, certainly. He is not a vicious man. 

About this arrest business, he was arrested. He has 
never been convicted. It just so happens, I represented 
him when he was arrested, and the case was dropped. I 
can prove that. In other words, he has no record, at all. 

THE COURT: I understand that. If you think you 
can walk him out free, I wouldn’t plead to anything; but 
it is an awful gamble to take, from what the testimony is. 

All the witnesses say that he was in a tempe^*. 

69 MR. RIORDAN: No question about that. 

THE COURT: So it would be a very justifiable 
disposition. 

MR. RIORDAN: He was in a temper; not only that, 
but he is a shell-shocked war veteran. 

THE COURT: Do -what you want to, Dave. 

MR. RIORDAN: I can’t say in what sense he will 
take it; it is up to him, if he has got to do the time. 
Certainly, he is not bad. 

THE COURT: You would entertain a plea of man¬ 
slaughter, wouldn’t you? 

MR. MeKINLEY: I think so, if the Court please. I 
would have to clear with the front office, though. 

THE COURT: Off the record. 

(Discussion off the record.) 

THE COURT: In this type of case, where he spade 
those remarks about his mother, I wouldn’t feel disposed 
of giving him the maximum, either. About the least you 
could give him—second degree is 20 years to life; ijnan- 
slaughter is 5 to 15. I imagine it is somewhere between 
one and five to fifteen, but I don’t want to make any 
promises. 

MR. RIORDAN: I understand that. But, like every- 
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thing else—Your Honor, I think I will take a chance with 
the jury. 

THE COURT: You do? 

70 MR. RIORDAN: Yes. 

THE COURT: I think you are. But go ahead. 
(Whereupon counsel resumed their places at the coun¬ 
sel table, and the following proceedings were had in the 
hearing of the jury:) 

• • • • 

82 Robert Frances McCall, 

the defendant herein, called as a witness in his own be¬ 
half, after being first duly sworn, was examined and tes¬ 
tified as follows: 

Direct Examination 

BY MR. RIORDAN: 

• • • • 

89 Q What was your condition of temper at the 
time the trouble was going on? A I just got all 
excited. I was nervous at the time. 

Q Did you know that you were striking and hitting 
Fenwick? A Sir? 

Q Did you know- that you were doing it—do you re¬ 
call knowing about it? A I couldn’t say for sure. I 
got all upset at the time. 

Q Were you in a violent temper? A Yes, sir. 

Q Have you ever been arrested for any offense? A 
Only once. 

Q What happened in the case? A They dropped the 
case. 

Q Were you ever convicted of any offense? A No, 
sir. 

Q At the time that you were arrested, was the case 
even presented to the Court? A No, sir. 

Q Dropped in the District Attorney’s office? A Yes, 
sir. 





Q That trouble, of course, was not with Fen- 

90 wick, was it? A No, sir. 

MR. RIORDAN: That is all. 

Cross Examination 
BY MR. McKINLEY: 

Q You say you were only arrested one time? A Yes, 
sir. 

Q Was that on June 3,1946? A Yes, sir. 

Q Charged with assault with a gun? A Yes, sir. 

Q And the case was dismissed? A Yes, sir. 

Q Isn’t it a fact that you were also arrested on Sep¬ 
tember 5, 1946, by Officer Dolan, for committing a nuis¬ 
ance, and forfeited $5? A Yes, sir. 

Q And isn’t it a fact that you were also arrested on 
March 7, 1949, for assault with a bottle, arrested by offi¬ 
cer Stroble, of No. 9, and posted bond? A Yes, sir. 

MR. RIORDAN: What happened to the case? 

BY MR. McKINLEY: 

Q What happened to the case? A They didn’t pros¬ 
ecute. 

91 Q They didn’t prosecute? A No. 

MR. RIORDAN: Do your records show the case 
was dismissed? 

MR. McKINLEY: It just shows, “P. B.,” which 
means, posted bond. 

MR. RIORDAN: It doesn’t show a conviction? 

MR. McKINLEY: That is right. The Government is 
not contending a conviction. 

BY MR. McKINLEY: 

Q On April 20, 1950, isn’t it a fact that you were ar¬ 
rested again, this time by Officer Herring, on a charge 
of assault with a dangerous weapon, a pipe, anc no 
papers were issued in the case? A Yes, sir. 
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124 Argument to the Jury on Behalf of 

the Government 

MR. McKINLEY: 

* • • • 

131 Now, I submit that the defendant in this case is 
coming in here and telling the things in a way 

which he thinks will benefit him, but if he sees his point 
is going to be contested, and the Government actually has 
him on that point, then he will come around and admit it. 

An example of that is this, and you are entitled to use 
this test, too. 

When defense counsel asked him in court today if he 
had ever been arrested, he said he had been arrested 
once. I asked him if that was the only time he had ever 
been arrested, and he said yes, that was the only time 
he had ever been arrested. Well, of course, I had 

132 the record here, and I am entitled, then, because 
I see he has lied about that on the stand, to ques¬ 
tion him about it. He sees we have this record, four dif¬ 
ferent arrests, three of them for assault with a dangerous 
weapon, one with a bottle, one with a gun, one with a 
pipe. He wasn’t convicted, the cases were dropped fof" 
some reason or other but, nevertheless, it does show he 
is an individual who is going to lie, deceive this jury, if 
he has an opportunity, or he can get by with it. So he 
wasn’t telling the truth when he told you here first he 
had only been arrested one time in his life, and he is 
not telling the truth when he has told you this story here 
that T am sure could not mislead or deceive this jury, 
in view of the fact that we have some of the other fac¬ 
tors in this case. It just couldn’t have happened that 
way. 

• • • • 
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133 Argument on Behalf of the Defendant 

MR. RIORDAN: 

• * © • 

135 When you make a mistake, ladies and gentlemen, 
there is one way to do, cover it up, or try, or admit 

it. After 30 years at the bar, when I make a mistake, I 
admit it. 

Yesterday, as you recall, one of the witnesses said he 
just got out of jail, and this time he wasn’t going back 
for a while. Is it logical for you to speculate McCall 
had some kind of criminal conviction? I submit I jlon’t 
think McCall wanted to lie, because he knew he had been 
arrested. He knew the police keep a record, but I sub¬ 
mit to you now* there is not a single, solitary scratch 

136 against McCall. Anybody can be arrested. If the 
police department put out a call for a tall colored 

man in a grey suit, McCall walks down the street, they 
are liable to pick him up, better run home, change that 
suit first. Then they take him down to the station house, 
book him, that is on the books, and for the rest of his 
life that is against his record. He says for some reason 
the cases w’ere dropped. They w T ere dropped by the Dis¬ 
trict Attorney’s office for good reasons, and I submit the 
first reason is they didn’t have a case against the man, 
and the second reason, he shouldn’t have been arrested. 

I admit it w’as my mistake. I opened the door, and he 
drove in it. There is no reason this man should suffer. 
If the proof establishes a person has been convicted, it 
is not to show because he was convicted, once, you can 
believe he did this. This is not it, at all. It is only to 
effect his credibility, but , as I said before, when I make 
a mistake, as some people say, I make a beaut, but, nev¬ 
ertheless, there was not a single conviction against this 
man, and I know when you go in the jury room you are 
going to consider it that way. 

• • • • 
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142 When you go to the jury room, I want you to 
consider my sole mistake of opening up the fact he 
could ask McCall about these arrests. You know, ar¬ 
rests, as I said before, don’t amount to much. The only 
thing that counts is convictions. There is not a single, 
solitary conviction against McCall. He has lived here all 
his life. I submit to you that McCall never had any 
malice aforethought. Listen to that word, “afore¬ 
thought.” How much time elapsed from the time he 
made the nasty gesture, till he called his mother the 
names, to the time he hit him, how much aforethought 
did this man who was driven into a frenzy, did he have 
before he struck, him in defending himself? 

• • • • 

145 Court’s Charge to the Jury 

153 THE COURT: * * * Now, of course, ladies and 
gentlemen of the jury, the question arose about ar¬ 
rests. Ordinarily that question is not asked, because you 
cannot ask a man about an arrest. The only way in 
which the Government can attack or, one of the ways, 
I should say, in which the Government may attack the 

credibility of any witness is to inquire about a 

154 conviction, so that in this case when the questions 
about the arrests were asked, the only reason the 

District Attorney was allowed to cross-examine him on 
it was because of the answer he gave that he had only 
been arrested once. 

• • • • 

155 Anything else, Mr. Riordan? 

156 MR. RIORDAN: I would ask Your Honor if 
you would instruct the jury this, if the jury be¬ 
lieves the deceased struck McCall first it would be self- 
defense for McCall to oppose force with force, and to 
strike him back. In other words, if the jury believes the 
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deceased hit McCall with his fist, it was self-defense by 
McCall to hit him with his fist. 


(At 11:43 o’clock a. m., the jury retired to deliberate.) 
(At 2:50 o’clock p. m., the jury returned to the court¬ 
room.) 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from a judgment of guilty of the cr im e 
of second degree murder rendered by the United States 
District Court for the District of Columbia. 

The appellant was indicted and tried on one court of 
second degree murder, charging that he killed Frank Fen¬ 
wick by striking, beating, stamping, and kicking with, his 
feet. After conviction he was sentenced on December 1, 
1950, to prison for a term of 7 to 25 years. Notice of 
appeal was filed December 7,1950. The evidence in support 
of the verdict may briefly be summarized as follows: 

In the late afternoon of April 29, 1950, appellant was at 
the home of Samuel Thomas, 224 Parker Street, N. E., in 
the District of Columbia, where a number of men were 
gathered drinking and playing cards and dice. Appellant 
and decedent had known each other for many years. Testi¬ 
mony showed that deceased was the father of a child born 


(1) 


2 


out of wedlock to appellant’s mother, some thirty-seven 
years before and known as Joseph Fenwick. Appellant 
asked deceased for a drink from the latter’s bottle of wune, 
but deceased refused to give him one and told appellant 
to give his mother this (pointing to or touching his pri¬ 
vates). After making this remark or gesture deceased went 
to the toilet in the backyard, after which he returned to 
the kitchen. (J.A. 5A). In the meantime one or more 
of the witnesses present tried to calm the incensed appel¬ 
lant by telling him that deceased was only kidding. De¬ 
ceased left the kitchen and -went to the dining room. The 
others failed to pacify appellant wdao finally rushed out of 
the kitchen after the deceased and the assault took place, 
resulting in deceased’s death. (J. A. 6A) 

RULE INVOLVED 

Rule 30 of the Federal Rules of Criminal Procedure 
provides: 

At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. At the 
same time copies of such requests shall be furnished 
to adverse parties. The court shall inform counsel of 
its proposed action upon the requests prior to their 
arguments to the jury, but the court shall instruct the 
jury after the arguments are completed. No party 
may assign as error any portion of the charge or omis¬ 
sion therefrom unless he objects thereto before the 
jury retires to consider its verdict, stating distinctly 
the matter to which he objects and the grounds of his 
objection. Opportunity shall be given to make the 
objection out of the hearing of the jury. 

SUMMARY OF ARGUMENT 

Appellant states there is only one point involved in his 
appeal and that is whether or not the court’s instruction 
to the jury with regard to the testimony about appellant’s 
previous arrests was sufficiently clear to impress upon the 
jury that it affected only his credibility and not his guilt 
or innocence of this particular crime. Appellant contends 
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that the court’s instruction was not sufficiently clear, 
consequently depriving him of substantial rights and of 
a fair trial. The appellee, on the other hand, contends 
that the court’s instruction was sufficiently clear; that the 
instruction as to credibility is not one of the “essential 
questions” on which the court must instruct even without 
a request or exception upon the part of a defendant in a 
criminal case; and that, in this case, the failure of appel¬ 
lant to object when given the opportunity to do so before 
the jury retired resulted in his waiving said right and he 
cannot first raise this question on appeal. 

ARGUMENT 

I 

The Rule That the Court Must Instruct the Jury on All 
Applicable Law Involved in a Criminal Case, Whether or 
Not Requested to Do So, Requires Only That the Court 
Instruct on Principles of Law Which the Jury Should Have 
in Order to Decide the Factual Issues Presented 

During the course of appellant’s direct examination his 
counsel inadvertently opened the door to the subject of 
prior arrests (J. A. 8A-9A). Appellant stated that he 
had been arrested on only one prior occasion. Naturally, 
the Government on cross-examination brought out the fact 
that appellant had been arrested four times in order to 
contradict the appellant, and attack his credibility. (J. A. 
9-A). Granted, the Government brought these facts out 
in detail in the summation to the jury (J. A. 10A) but, like¬ 
wise, appellant’s counsel had an equal opportunity to argue 
this point (J.A. 11 A). In fact, appellant was very ably 
represented throughout the trial by a man with thirty 
years’ experience at the bar, who, knowing what he had to 
do, very humbly but eloquently admitted his mistake. Coun¬ 
sel argued this point at length and it is submitted that 
when the jury retired to deliberate after argument by 
counsel and being instructed by the court they were suffi¬ 
ciently informed as to the weight they should give :his 
evidence as to prior arrests. 


The court’s instruction to the jury concerning the evi¬ 
dence of appellent’s prior arrests is as follows (J.A. 12A): 

• • • Now, of course, ladies and gentlemen of the 
jury, the question arose about arrests. Ordinarily 
that question is not asked, because you cannot ask a 
man about an arrest. The only way in which the Gov¬ 
ernment can attack or, one of the ways, I should say, 
in which the Government may attack the credibility 
of any witness is to inquire about a conviction, so that 
in this case when the questions about the arrests were 
asked, the only reason the District Attorney was 
allowed to cross-examine him on it was because of the 
answer he gave that he had only been arrested once. 

The Government agrees with appellant that the law is 
well stated in Kinard v. United States, 68 App. D. C. 250 
(96 F. 2d 522); Williams v. United Stales, 76 App. D. C. 
299 (131 F. 2d 21); McAfee v. United States, 70 App. D. C. 
142 (105 F. 2d 21); and Miller v. United States, 120 F. 2d 
968. But the question narrows down to what is an “essen¬ 
tial” question of law in a criminal case on which the court 
must instruct whether requested or not. In the Kinard 
case it was held that no instruction need be given as to 
character evidence if not requested. The appellate court 
reversed because the trial court failed to give instruction 
on manslaughter even though not requested when there 
was some evidence that it could have been manslaughter. 

The Williams case is easily distinguished from the pres¬ 
ent case because there the jury was not instructed as to 
definitions or elements of the crimes charged and in no 
part of the charge was the jury even told that it could 
return a verdict of not guilty. 

In the McAfee case the trial court failed to give certain 
requested instructions which were granted; however, no 
objection was made by defendant. These instructions were 
essential in that they defined the elements of the crimes 
charged. They were not covered by the court’s general 
charge, nor was there ever an instruction given that the 
jury could return a verdict of not guilty to any of the 
charges. The case was remanded on the above grounds. 
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The Miller case, involving mail fraud, was reversed on 
the grounds that an erroneous instruction, “misleading 
the jury in regard to the purpose for which they shoul$ 
consider character evidence, adversely affected the sub 
stantial rights of the defendants.” 

Certainly, none of appellant’s cited cases supports hik 
position in this case. The law was very well stated ip 
Kreincr v. United States, 11 F. 2d 722 (731), as follows 


In a criminal case a court should instruct on all 
essential questions of law involved in the case, whether 
requested or not. (Citing cases.) Counsel had no 
right, however, to assume that the court, in the absence 
of a request, would instruct upon the evidence con¬ 
cerning the character of the defendant; for, while there 
are some subjects upon which counsel may assume 
that the court will instruct without request, character 
evidence is not one of them. (Citing cases.) 


In George v. United States, 75 App. D. C. 197, 125 F. 2<^ 
559, a robbery case, the court refused to give an erroneous 
instruction holding that: 

Except upon essential principles of law concerning 
which it is the duty of the trial judge to instruct th<i 
jury whether requested or not, there is no duty to 
instruct in the absence of a request, and the request 
must be proper. 


In United States v. Newman, (C.C.A.N.Y. 1944), 143 Fl 
2d 389, the court stated: 

Under the rule requiring the District Court in a 
criminal case to instruct on all the “essential ques¬ 
tions” of law involved whether requested or not, pre¬ 
sumption of innocence and the prosecution’s burden 
of proof are the only questions that could possibly be 
regarded as essential within such a doctrine. 


The court in Shepard v. United States, 62 F. 2d 683 
(C.C.A. Kansas, 1933), held that failure to give instruction 
as to purpose for which testimony might be considered 
was not error in absence of request and that this rule 
applies even in murder prosecutions. It has been held 
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that instructions as to circumstantial evidence are not 
essential. ( Macaboy v. United States, 160 F. 2d 279, 82 
App. D. C. 53); that where there is no request there is 
no error in failing to give instructions as to credibility of 
witnesses. {Cratty v. United States, 163 F. 2d 844, 82 App. 
D. C. 236.) 

n 

Objections to Instructions Given or Refused Must Be Made 

Before Retirement of Jury 

It is a well known general rule that an objection to a 
charge in a criminal case must be specific and not general 
and must be made in time for the court to correct error, 
if any, before the instructions are given to the jury. See 
Rule 30, F. R. Crim. P. 

This Court in Felton v. United States, 170 F. 2d 153, 83 
App. D. C. 277, stated that when appellant did not object 
or except to the charge or any portion thereof, he could 
not properly raise an objection thereto for the first time 
on appeal, in the absence of plain error in the charge affect¬ 
ing substantial rights. In the Felton case the Court made 
a statement directly in point with one of the issues in this 
case. It is quoted as follows (p. 155): 

Another contention made by appellant is of minor 
importance. He complains that testimony was ad¬ 
mitted connecting him with another crime which had 
no relevancy in connection -with the one for which he 
was being tried. Suffice it to say that this testimony 
was elicited by appellant’s own counsel on cross- 
examination. Counsel apparently asked a few too 
many questions. That is a fault most of us who have 
tried cases in courts have occasionally committed, but 
for such wounds there is no balm to be applied by a 
court of appeals. 

The necessity for adhering to Rule 30 of the Federal 
Rules of Criminal Procedure is very succinctly stated as 
follows in the recent case of Villaroman v. United States, 
— U. S. App. D. C. —, 184 F. 2d 261 (262): 

In assigning error as to any part of a charge, or for 
any omission therefrom, as for failure to charge in 
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accordance with a request, it is essential that a distinct 
objection be stated, with the ground upon which it is 
based. (Citing cases.) The requirement is for the 
sound and practical purpose of affording the court Ian 
opportunity to make any additions or corrections tljiat 
may be deemed appropriate before the jury retires to 
consider its verdict. (Citing cases.) A failure to 
make objections to the charge deprives a judge of the 
final opportunity for consideration and action which 
may avoid serious error resulting in a futile trijal. 
So, in fairness to the court, the parties, and the admin¬ 
istration of justice itself, there should be compliance 
with the rule. 

The Government submits that there was more than su 
cient evidence as to factual issues for the jury to decide 
that appellant was the aggressor (J.A. 5A and 6A) and tl^at 
the verdict returned was proper. 

' 

CONCLUSION 

It is respectfully submitted that the court below did not 
err in its instruction to the jury as to the consideration 
that should be given to the evidence as to appellant’s 
previous arrests; that this was not an “essential question)” 
of law; that the appellant was not deprived of substantial 
rights and a fair trial and that for these reasons the judg¬ 
ment below should be affirmed. 

George Morris Fay, 

United States Attorney . 

William S. McKinley, 
Joseph M. Howard, 

William L. Shea, 

Assistant United States Attorneys. 
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